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	Executive summary 
	Proposal for improving the reporting through SafeSeaNet of potential polluters identified in CleanSeaNet

	Action to be taken
	As per paragraph 4

	Related documents
	a. Directive 2005/35 as amended art. 6
b. Directive 2002/59 as amended, arts. 3 & 16.
c. Document SSN 12.3.2 New incident reports in SSN2
d. Incident Report Messages Guidelines (V1.6)


1. INTRODUCTION 
CleanSeaNet is the European satellite based oil spill detection and monitoring service set-up and operated by EMSA. Recent developments have been made to establish a structural link between CleanSeaNet and SafeSeaNet that enables to clearly identify vessels that could be the source of a possible spill detected on CleanSeaNet Synthetic Aperture Radar (SAR) satellite images.
Authorities using CleanSeaNet in the Member States are alerted in near real time (less than 30 minutes after detection) of possible spills detected and when the spill can be correlated with a vessel.
Response by the Member States mainly consists in verifying on site if the satellite detection is an oil spill. Member States take follow-up actions according to the results of the observation. By accepting the service Conditions of Use, CleanSeaNet users have the obligation to provide feedback on the result of their verification activities using the feedback mechanism set-up in CleanSeaNet, whether or not the spill is confirmed and whether or not the polluter is identified.
Response may also consist in an inspection in the next port of call of the suspected vessel whether or not verification activities have been carried out.

In any case, rapid transmission of information on identified polluters is a key element to foster and support enforcement actions by the Member States and to improve the overall efficiency of the illegal discharge response chain.
The purpose of this document is to support the reporting through SafeSeaNet of pollutions detected by CleanSeaNet when the potential polluter is identified. The SafeSeaNet mechanism should be used to communicate information on potential polluters and the associated user feedback received in CleanSeaNet to other Member States along the planned route of the vessel.
2. SSN and CSN issues TO BE CONSIDERED
2.1. Technical elements
The following elements are to be taken into consideration:

a) It is common to be able to positively identify a vessel as the source of a possible spill detected by CleanSeaNet (see example in Annex 2).
b) Nevertheless, correlation of AIS data and possible oil slicks is sometimes difficult in congested area. Two ships may follow similar tracks in similar time periods. Additional information might also be required to confirm the identification of the potential polluter, e.g. oil drift models are used to further link vessel to the potential spills.

c) It is important to note that CSN reports provided to SafeSeaNet should concern only confirmed pollution. 
It should also be noted that: 
· Keeping records of pollution incidents should allow to establish the list of vessels involved in pollution incidents and to identify vessels regularly engaged in illegal discharges.

· Currently, authorities responsible for providing feedback to CleanSeaNet are not necessarily SafeSeaNet users or points of contact. 

2.2. Legal elements
Directive 2002/59/EC (as amended) establishes which are the ships to be reported, to whom and what are the actions to be taken by the recipients of the information
d) Directive 2002/59/EC art. 16.1 refers to “ships considered to be posing a potential hazard to shipping or a threat to maritime safety, the safety of individuals or to environment” and specifically paragraph16.1.b) refers to “ships in respect of which there is proof or presumptive evidence of deliberate discharges of oil or.../…” 

e) Art. 16.2 establishes that “Coastal stations holding relevant information on the ships referred to” in art. 16.1 “shall communicate it to the coastal stations concerned in the other Member States located along the planned route of the ship”.
f) Art. 16.3 provides that the Member State receiving the above information shall: “…/…within the limits of their available staff capacity, carry out any appropriate inspection or verification in their ports either on their own initiative or at the request of another Member State, without prejudice to any Port State control obligation. They shall inform all Member States concerned of the results of the action they take.”
Pursuant Directive 2005/35/EC there is also a legal obligation for a Member State to inspect ships in respect of which there is a suspicion of pollution.

g) Art 6 of Directive 2005/35/EC reads: “if irregularities or information give rise to a suspicion that a ship, which is voluntarily within a port or at an off-shore terminal of a Member State, has been engaged in or is engaging in a discharge of polluting substances into any of the areas referred to in Article 3(1)
, that Member State shall ensure that an appropriate inspection is undertaken in accordance with its national law”.
h) In 2011, EMSA will work with the prosecutors/enforcement community to assess under which conditions a CleanSeaNet detection can be considered as a suspicion of pollution.  Legal consequences such as the inspection mentioned in article 6 of Directive 2005/35/EC and other possible actions will be explored.
3. PROPOSALS
It is important to agree in which case and how coastal station operators should report in SafeSeaNet pollution detected by CleanSeaNet in order to comply with the legal obligations of Directive 2005/35/EC and Directive 2002/59/EC.
The following proposals are submitted for discussion and approval:

a) Regarding SSN and the implementation of the Incident Reports (type “POLREP” and type “Others”) following a CleanSeaNet detection and correlation:
i) A spill confirmed by on-site verification as being mineral oil and correlated without ambiguity with a vessel shall be reported as a “POLREP” notification to SafeSeaNet;

ii) A spill, detected by CleanSeaNet and correlated without ambiguity with a vessel, is not confirmed by on-site verification as being mineral, but the vessel is inspected in port. If information collected brings sufficient evidence of an illegal discharge, the spill detected by CleanSeaNet must be reported as in i) (see example in annex);
iii) If the conditions for i) and ii) are not met, Member States may assess if the information provided by the CleanSeaNet service is relevant enough for being considered as a “presumptive evidence” of pollution. To this end Member States should take into account the limitations of the system and any internal assessment of the report. If the assessment is positive, the incident should be reported in SafeSeaNet as in i);
Incident Reports issued as a result of points i), ii) and iii) should be “distributed” to the Member States along the planned route of the vessel when applicable. For example, if there is evidence that a ship has polluted at sea and the destination is known (reported by the ship itself, based on SSN information, etc.) the concerned Member State (issuing the “POLREP”) should distribute it and request an inspection/verification at the destination port.
Results of inspection carried out by application of article 16.3 have to be reported to the concerned Member States via SafeSeaNet (message type “Others”).
In order to be able to fulfil the above reporting requirements, the SSN and CSN users have to cooperate very closely. Member States must ensure that, whenever necessary, information on confirmed pollution is exchanged between authorities providing feedback into CleanSeaNet and the ones in charge of posting Incident reports in SafeSeaNet. This requires enhanced coordination on Member State’s side.

To facilitate this cooperation, CleanSeaNet users should be accepted as authorised SafeSeaNet users to allow:

a. the distribution of such POLREPS in SSN and 

b. the reception of the AIS information from SSN through CSN for the identification of possible polluters. 

It is worth noting that the services using CleanSeaNet in the Member are the bodies responsible for coordinating operations to tackle pollution at sea and therefore they are considered as a “coastal station” as defined in article 3 (n) of Directive 2002/59/EC. 

b) Regarding the technical tools to reduce the workload at Member State side: 
In order to facilitate the data exchange between CSN and SSN and to reduce the workload of the MSs EMSA can investigate, if agreed by the SSN group, the technical solutions for avoiding the duplication of reporting obligations to CSN and SSN as mentioned above (e.g initiating a POLREP from CleanSeaNet to SafeSeaNet or sending the POLREP from SafeSeaNet to CleanSeaNet).
The outcomes of this technical investigation will be introduced to the SSN Group for further action (including possible consultation of the High Level Steering Group).

4. ACTION REQUIRED

Member States are invited to asses and agree the above 
Then EMSA will:
· reflect the examples under 3a) in the Incident Report Messages Guidelines;
· investigate, the technical feasibility of the proposal under b) and present it for approval at a next SSN WS and CSN meeting.
During the Incident Report Working group concern were raised by Germany about the Legal aspects and consequences of such a reporting. For information, a dedicated CSN workshop with enforcement/prosecutors authorities is planned for next February to discuss on how to handle CleanSeaNet detections from a law enforcement point of view.

Annex: CleanSeaNet examples
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Possible spill detected by CleanSeaNet in the Baltic Sea
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Zoom on the spill
Zoom on the spill overlaid with AIS information
The possible spill is linear and a vessel is visible at the end. The vessel can be identified without ambiguity using AIS information providing from SafeSeaNet. This is a typical example of a possible on-going discharge but it does not mean it is a MARPOL violation.

Additional information is required in order to know if the spill constitutes a MARPOL violation
2 ways to get this additional information:
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On-site verification usually with aircraft
Inspection in port
Example: Ship detected off Sicily on 18 August 2010. No on-site verification has been carried out but Italy requested an inspection in the next port of call.

Elements reported by the authority of the next port of call clearly prove that the ship has been illegally discharging. 

As a result, Italy issued a POLREP in SafeSeaNet and a report in CleanSeaNet.

� a) The internal waters including ports, of a Member State, in so far as the MARPOL regime is applicable; b) the territorial sea of a Member State; c) straits used for international navigation … to the extent that a Member State exercises jurisdiction over such straits; d) the exclusive economic zone or equivalent zone of a Member State…; e) the high seas.
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